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AB STRACT 

BiRi 5490 <98th COngress, Second Session) has been 
offered as an answer to trse Supreme Courtis ruling in "Grove City 
College V. Bell* 11984) that 'fitle IX's sex discrimination 
prohibitions are program-specific, not institution-specific. It would 
also amend three other statutes prohibiting discrimination i^ 
Fediraily funded programs on grounds of race, age, or handicap* H.R. 
5490^ however, goes well beyond its openly-stated purposes The most 
troubling ambiguities and complexities in the proposed language are 
the following: (1) the definition of "recipient" of Federal financial 
assistance recognises few limits; it is so broad that , lor ««mple, 
if a State received a Federal block grant for educati<»TiBl purposes, 
all political subdivisions of the State would likely be brought under 
the Federal Government's civil rights oversight responsibiliti«s; (2) 
the existing enforcement options of the four statutes would be 
considerably expanded so that^ for example, a worthwhile prograiS 
operated in a nondiscriminatory manner could be terminated because 
the Federal funds going to it provide "support" for another^ 
nohfunded^ discriminatory program; and (3; administration would be a 

nightmare, as H.R. 5490 gives all funding agencies statutory 

responsibility to regulate all the programs,^ activities, and subunits 
of a recipient; the law would effectively remove existing boundaries 
of agency jurisdiction to conduct compliance reviews and complaint 
invef tigations and impose regulatory requirements* ^CHG) 
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Ilr* Chairr^art and Heinfiers of the Jivdr^c-iary and the 
Education and Labor ComnitiBBs , 1 welcome WIm S^^rfetinlty to 
api^ear before you today to present the vie«?^ ^1 &m DeparCTiient 
of Justice on H.R. 5490, the "Civil Rights Act d£ 1f84." 

I ntroductory Remarks 

Let me preface my remarks on the proposed legislation by 
stating first Sy personal intolerance and the Ehiding intoler- 
ance of the President, the Vite-^Pres tdent , the Attorney General 
and every other member ^f this AdStnistratioa of fUscriminatory 
conduct, in whatever forw and however manifested, against any 
person oh account of race, cdlor^ sex, national origin, handicap, 
religion or age. The hohdiseriniinatidn principle emiiodied in 
the ideal of a Nation blind to eolor and gender differences 
is at the center of America* s historic struggle for civil rights. 
Accbrdinngly, burs has been a profound and unwavering cbinmitrieht 
to ensuring every citizen an equal opportunity to compete fairly 
for the benefits bur Nation has to offer no ^rsatter how he or 
sh^ might be grouped by reason of personal characteristics having 
rib bearlrig bri Individual talent or worth* And, wfiehever dtscrim- 
tnatibri iriterferes with that legal and moral command whether 
It be viewed by others as berilgri or pernicious the Administra- 
tion has not hesitated to bring the full force of the law down 
bri the discriminator. 

•»- 

o 

ERIC 



- 2 - 

there is laridther principle chat tf\i& Administration 
has been every bit as vigilant in protect ing, Che principle 
of Federalism chat is at Che fbuntiacidn of our flacion's 
aed teat ion to the ideals of seif-gbverhment and individual 
freedom, ^e have, therefore » resisted unnecessary and overly 
intrusive expansion of federal power, particularly when tne 
federal intrusion unduly irnpedes state and local gdvernnents' 
efforts to deal effectively with regibhal and local problems 
that most directly affect citizenry at the stat;e and local 
levels . 

H.R. 5490. as currently drafted, poses a tension in 
my view, an unnecessary tension — between ches^ two inporcant 
prlRetples of eqtial opportunity and limited federal involvement 
In staee and local affairs. That. In itself, Is not remarkable, 
since it to always been the case that Federal laws directed 
at prbtectisig the civil rights all Americans necessarily 
Intrude bri the domain of State an: local lav enforcement. 
The Civil Rights Act of 1965, the Voting Rights Act of 1965. 
the Fair Housing Act of 1968. the Educattoh Amehdmehts of 
1972, the Rehabilitation Act bf 1973, to nentlon but a few, 
albn^ with the various amehdraents to each of these statutes, 
bring Into fbcu§ tike tension I have mentioned. Heretofore, 
however, Congress has undertaken ^- thro-gh thorough and 
extensive deliberations, cbmprehetislve hertrtngs, open and 
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rigorous floor debate, arid the amendnent process --co insare 
that Che Federal r<31e in Che civil rights arena is as cowpre- 
hensive as necessary to satisfy the heed (based oh congressional 
findings) for strong Federal protections against discrimihatiba 
(j-e. , the Vofctng Rights Ace of 1965? * but not «o overly 
intrusive as to usurp unnecessarily legitimate State and local 
prerogatives (i.e., the Fe^ieral funding statutes that cdvir 
only those "prdgrams or activities*' reCelvisng Federal financial 
ass istance) . 

He woald hope, and expect, that Congress would put "the 
Civil Rights Act of 1984" (H.R. 5490) through the safie close 
scrutiny, and subject it to the same rigors of ah open and 
freewheeling debate (in Coinnilttees and on the fldbr of the 
Mouse and Senate) that Has been the strength of past ehactraehts 
of civil rights legislation. Let rae explain why, in the Depart- 
raent of Justice's view, it is critically inpbrtaht that this 
process hot be short-circuited. 

T he Gr'^ve^eity Deeisibh 

H.R. 5490 has been offered as a modest amendment of 
existing stacuces, 'intended not to break hew ground^ hut only 
to overturn the Supretne Court's recent decision in Grove City 
Coltep^e V. flell . 104 S.Ct. 1211 (1984), to the ilmlced extent 
that the Court held Title IX of the Education Ariendraehts of 
1972 to be program-specific In Its coverage. 
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title iX, as you km^, bars discrtnthafcibn on accoant 
of sex. in any education "prbRran or activity" receiving 
Federal financial assistance. The Supreme Court in Groae , 
City r^led that a college which enrolled sttidencs receiving 
Basic Educatioo/al, opportunity Grants ("Pelt Brants") was 
subjecc to title II coweraRe,, but that the prohibition aiRaitist 
set 4Mctlmimtion applied, not to the college as a whole, 
bat only to th/a federally funied program at the college in 
this tnstahea', the st^^dem: aid proigran. 

Much has b^ert said since Grove toy about the COi^rf s 
so-called lieerprecatibn'* of Title IX, and considerable 

impetus for the current congressional interest in anehdtng that 
statute eotnes froffi an assumption that the Court's pramoimce- 
ment of Title IX as prbgrars-specif Ic legislation altered the 

state of the law. 

Siraply to set the record straight, I would point out 
that the Cbiitf a "programmatic" reading of Title IX represents 
no change in the law. While some Federal agencies had previously 
pursued a more expansive reading of the statute - one contemplatttig 
institutlon-wtde coverage of Title IX - the fact is that, before 
Sroi^e eity . every eourt of appeals except the Third Circuit in 
the Grove City case Itself had construed Title IX to be prograr,- 
specific in coverage. U Indeed, as to the parallel Federal 

TT — V g riUii ^^^^lg8g"vT ne partment ^gUieal^h^. B-!uCation 
Ind Mikt ^ m ^.U U\ rXf>th T^&nm). vacated knd r^i^^d, 

(cont'd) 
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fundirtR statutes aealing with race iiiscriPiinatiort ^tltle VI 
of the C£\rii Rifthts mi of 1964) 1/ anci with handicap discriini- 
natibrii (Section 504 of the Rehabilitation Act of 1973). 3-f 
they, too. Had cbhsistehtly been interpreted by the Federal 
appiillate courts as program-specific. Thus, testinony 
provided to these Coriaittees regarding, for exarajjle, the 
dramatic strides riade by women In college athletics since 
title IX was enacted in 1972 should properly be evaluated 
with the clear tihderstahdirig that those strides were nade 
under a progran-specif ic statute, understood as such and 
consistently so interpreted by the Federal courts. 

The Supreme Court In Grove City sinply directed the 
Third eireult court of appeals which alone amomg federal 
appellate courts had construed Title IX to have institution-wide 
coverage to get in line with existing judicial autfsority 
in this atreai including earlier Supre^ne Court precedent. 4/ 



17 (cont'd) ! ~ 

52 U.S.L.W. 3700 (H.S, Rarch 26, 1984) In light of Grove City 
College V. Bail, 104 S. Ct. 1211 (1984)^ Bice v. Prfgjdent {« 
Fellows of H arvard College , 663 F. 2d 336 TTst Clr. 19811, cert, 
denied, 456 U.S. ^28 (1^82); IJntvef sity of Rtchraond v. Bell, 
543 F. Supp. 321 Cg»D, Va. 1982): Qthen v. Ann -Arbor School 
Board ^ 507 F. Supf. 1 376 (E.D. Mich. 1982), aff'd 699 F.2d 309 
(6th Cir. 1983) . 

Il-S*. Board of Instruction of Taylor County v. Finch , 414 F.2d 
r068*T5th ^IrTlWr 

3/ E.g., Simps on v. ReynbldsJfetAla Co ^ . 629 F. 2d 1226 (7th Clr. 
T980yt^ Brown vrsihl^t^SO F.2a 760 (5th Clr. 1980). Sec also 
Conaolldated Rail Corp . v. Par cone , 52 U.S.L.W. 4301 (U.Si 
I^eb. i8, 1^4). 

4/ Narth Haven Board of Education v. Bell, 456 U.S. 512 (1982). 
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Nbrietheiess, we ap,ree with *5any Menbers of Congress that 
there are scond policy reasons for eongress to consider an 
anendnenc to Title IX that will change its programraattc coverage 
to institution-wtSe coverage. In fact. I was accurately reported 
as stating as much iiraiediately following the Court's announcement 
of the Grove City decision. A 'nill currently pending in the 
House. H.R. 5011, introduced earlier by eongresswdtnah Schneider, 
would effectively accomplish this objective by naking title IX 
coverage apply to the educational institution as a whole in the 
event that any of its education prograns or activities receive 
(directly or indirectly) Federal financial assistance. ThaC 
is, in ny view, the best way to accotnpilsh the stated purpose of 
anendlng title IX. «Ttd It is an approach that this Admintstraei^ti 
can fully support. Indeed, Congress might well wish to eoniHer 
expsnding H.R. Snil so that its instltutldn-wide cdverage pertains 
to dlscrttnlnatton on accbu«g of race, age and handicap, ai well 
as on account of sex, 

the Appfbach of H.R* 5490 

H.R. 5490 takes A far more expansive approach than the 
orlglnai Schneider bill. H.R. SOU c thus, H.R. 5690 would ancrid 
not only fltie IX, but also three other civil rights statutes 
prohibiting dlscrltnlnatlon in federally-funded progtaras: title 
VI of the eivll Rights Act of 1964 (race dlscrlmlhatlbn) ; fiectlon 
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504 of Che RehaHilitattbh Att of 1973 (hahdir ap Hiscrltilnation) t 
a;^^d Che A^e nlicri^iiinacioh Act of 1975 (age aiscriniiriatibri) . 
As a consequence^ the education nexus that defined title 15? 
coverage is hot an essential feature of the proposed acsendf^ento 
Of nuch greater cbhcerri, however , is the bill's departure from 
the existing statutes* prograwnarlc approach ^ a departure that 
sweeps rniich wider than the institution-wide fornjulatibh in 
H.R. 5011 and embraces a coverage fortnula tied to an expansive 
definition of "reclpierit'' that recbgnizes few (if any) liriits^ 
In sura, the proposed araehdmeht goes well heybnd the articulated 
need for a change in the law that was voiced so often after 
Grbve City > 

If that is, indeed, the congressional desire^ If it is 
Congress* intent to enact hew legislation that significantly 
exparnds the current laws addressing Federal civil rtj^hts enfbrce- 
meht, tliat effort can be niost eon.^ truct ively accomplished, we 
chink, by openly acknbwledgtrig the itiore expansive^ purpose 
underlying H^R* 5490 and forthright ly descrlhlhg its full 
reach which, by design, goes well beyond slnply undoing the 
effects of Grbve City > In thi§ nanner, the complexities^ 
ambiguities and inconsistencies in the proposed langnrige c?in 
be subjected to chorbugU review in both Housei m4 thus profit 
from the collective wisdom of the C<>hgress. het me briefly 
discuss some of the most troublctsome concern^: 
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1 . Definition of "Recipjent." H*R* 5490 deleces the 
phrase "pro(>rani or activicy" fra^ the exlscihR statriices and 
subscitutes in its place the word 'Vecipient." ThuSi the 
four statutes would prohibit discirinination "by any recipient 
of" Federal financial assistance, riot Just discrininat ion 
within a recipient's federally funded proftraris or activities. 

the bill includes a definition of "recipierit" that the 

sponsors claim is "drawn fron" exlstinp. federal reRulatdry 

deflriitioris of that terra under Title VI, Title IX and Section 

504. j-hat claitn is partially correct . although a "recipient." 

as used In the existing resolatory scheme, is subject to 

coverage only as to Its funded "prograns or activities;*' by 

contrast, under 5499. a "recipient" is to be covered In 

Its eritlrccy. Beyond that; It should be pointed out that the 

bill's definition of "recipient" goes farther than any of the 

present regulatory definitions , adding at the end the ntw 

claiise: "or which receives support from the extension of 

federal financial assistance to any of Its aubunlts," Thus, 

tm bill's definition, In Its entirety reads: 

the term 'recipient' means 

(1) any State or political subdivlslori 
thereof, or any ittstpufflentallty of a ^ 
State or polttt^al subdivision thereroti 
or an^' pabltc or private agency, Insti- 
tution, or organization, or other entity 
Uncluding any subuntt of any such State^ 
subdlviiion, instrumentality, agency* In- 
sfelr.ution, organization, or entltj}, 4nd 
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(2) anv suceessbri assignee * or transferee 
of an^ sucfi Stace, subdivision, Lnstninen- 
talicy, agency^ inseifeuttbn, orRantzacion , 
or entity or of any such siibuniti 

Ed which Federal financial assistance is ex- 
tended (directly or through another entity or 
a person), or which receives support frora the 
extension of Federal financial assistance to 
any of its sdBuhits. 

There is^ admittedly, ample rbbm for debate as to the 
exact hreadfeh of this language. No definition of ''receives 
support" is included in the bill and» thus far, statements 
by the sponsors and by witnesses at these hearings have 
provided little guidance as to the true legislative intent. 

At a ninimuffl^ It seems clear that the terra "recipierit" 
is at least broad enough to insure coverage of aft educational 
institution where federal funds are provided to one of more 
of its programs or activities, and thus the Supreme Court's 
prbgrammatic interpretation of Title IX in Grove City would 
be overturned. It appeals ^ however, that the definition of 
recipient would also reach all campuses of a multi-campus 
university (l^. University of Clalifornla) if any federal 
funds went to :1ust one campus, or to students (through a 
Pell Grant) enrolled at only one college campus. Also, 
federal funds going to an undergraduate prggram would, under 
H.R. 54^0, seemingly include all graduate programs within 
Title IX coverage, even though there was ho federal financial 
assistance at the graduate level. 
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Less clear ts ehe iriterided scone o£ coverage under 
H.R. 5490 with respect to a college or university's cbinniercial 
property. Rental property occupied by students or faculty 
would seem to be covered. But. also within reach of the 
broad recipient: definition could well he University housing 
space rented to persons who are neither faculty nor students, 
or, for that matter, other cQtnmercial activities not associated 
with education, so long as it can be maintairtfiil: that the non- 
educational enterprise "receives support" from the college or 
university that is in some aspect extended Federal financial 
assistance. Such an interpretation not only brings into play 
Title IX. but also Title VI. the Age Discrimination Act, and 
Section 504. Thus, for example, the regulatory requirement 
to make facilities accessible to handicapped individuals 
would, under H.R. 5498. appare:itly apply to the non-educational 
ventures of a university as well as to those associated with 
its educational activities. 

Nor does that necessarily define the outer limits of 
coverage. As H.R. 5496 is written. «he.n Federal financial 
assistance is extended to a "subunit" (not defined) of a larger 
"entity" (not defined), the larger entity itself whether it; 
be public o^ private can be viewed as the "recipient" if it 
is deemed to have "receivetd] support from" (not defined) the 
federal funds going to the subunit. Thus, if a federal agency 
extends federal assistance to a State university system, all 
other Statfj departments or agencies -- whither or not they are 
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educational or perforn an education service would presumably 
bo brought within the coverage of the four statutes because the 
State "receives support" from the Federal assistance to the 
university system. The clear contemplation appears to be 
that this "trickle up" theory of coverage will permit 
indeed perhaps require Federal agencies to investigate 
claims of discrimination against a non funded component of 
State goverhmeht If some other component is funded. 

For example, If a county water department receives a 
grant "from the Environmental Protection Agency (EPA) to study 
the county's sewer needs, H.R. 5490 would appear to provide 
that all of the county's operations are subject to all four 
civil rights statutes since the federal financial assistance 
can be said to give "support" to the county. Should EPA 
receive a complaint alleging discrimination In part of the 
county's operations that received no separate federal funds 
e.g^ , the county's road maintenance under the bill, EPA 
would presumably have the responsibility to deal with the 
allegation of discrimination, even though that agency has no 
knowledge or expertise In this area (It would fall wlthlS the 
province of the Department of Transportation) . 

There Is, as well, a "trickle down" theory of coverage 
under the proposed "recipient" definition. If the large 
entity receives Federal financial assistance, all subunlts 
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are swept within the coverage provisions whether funded or 
not ind whether or not trhey ''ireceive support" from the funding. 
Thus, a federal block grant to the State for educational purposes 
would likely bring all political subdivisions of the State under 
the civil rights oversight responsibilities of the federal 
government. Since there Is no state that can clalra It operates 
entirely free from Federal financial assistance, the extent of 
Feder^ll Intruslveness into State and local affairs under H.R. 5490 
seems to ^e virtually complete, fthd, both the "trickle up" and 
"trickle down" theories apply with equal force to private 
commercial ventures and enterprises. 

Moreover, all successors and assignees or transferees of 
a "recipient" become, under H.R. 5490, recipients in their own 
right. Thus, the bill could be construed so that federal food 
o«-.„.« ornorpr,« would subject parttctpatthg supermarkets and 
local grocery stores to federal civil rights compliance reviews 
and complaint investigations. Pharmacies and drug stores that 
participate in medlcare/raedlcaid programs could also be "recip- 
ients," as could the "transferee" 6f an individual's social 
security check who, upon acceptance of such payment, would have 
(albeit unwittingly) signed an open invitation to federal enforcers 
to enter and investigate. While there have been pronouncements 
by some members of Congress on the Senate side that the amendments 
are not intended to have such scope, the bill's language fails 
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to preclude so broad a reading. Indeed, the express exclusion 
froni coverage afforded by the existing regulations to "ultimate 
beneficiaries" of federal aid (2ft C.F.R. § 42.in2(f)) w^^s 
not carried over in the stattitbry definition of "recipient," and 
thus th« reach of the statute that I have suggested sierras likely, 

2. Enforcement Provisions , In addition to expanding 
the substantive coverage of ithe nondiscrtninatioh funding 
statutes, H.R. 5490 also substantially alters albeit 
again without any degree of clarity or precision the 
standards and methods of enforcing these statutes i 

The bill would retain the existing ehforcetneht options 
for the four statutes: Federal agencies would enforce either 
by fund termination by the particular Federal funding agency 
or by referral to the Department of Justice for litigatibh 
("any other means authorized by law"); private parties would 
continue to have a private right of action. The scope of 
these enforcement mechanisms is measurably expanded ^ however. 

As to the fund termihatibh provtsibhs, H.R. 5490 replaces 
the current "pinpoint" language which limits fund termihatlbri 
to the particular program that has been discriraihatbrily conducted 
— with hiew lah<5uage providing for terminiitlon of "the particular 
assistance v^tch supports " the discriraihation (emphasis added). 
The ambiguity introduced by the "supports" phrase opens the 
way for a possible interpretation of the four stattxtes 
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that would pertnlc fund terinthatidri of a v?orthWhtlc and needy 
program which has never been operated In a discriminatory 
manner because the federal funds p.5lhg fed it provide "support" 
for another nonfunded program involved in unlawful discrirainattoni 
The new termination provision also adrnits of the argument that 
any federal assistance which goes to the entity as a whole 
necessarily "supports" the dlscrtmtnatidn of the component parts 
and is thus invariably vulnerable to fund cutoff. 

. This broad potential for eliminating federal assistaiice 
programs would severely undermine the original intent of the 
program-specific limitation in Title VI. which "was not for the 
protection of the political entity whose funds might be cut off, 
but for the protection of the innocent beneficiaries of programs 
nor tainted by discriratnatbry practices." Board of Public 
Instruccton v. Finch > 4U F.2d 1G&8, 1Q75 (5th Cir. 1969) 
(emphasis by the court). Nor does this broad Interpretation 
appear to be consistent with the overall context of the "supports- 
phrase In the bill Itself, the focus of which Is ostensibly 
on limiting, rather than expanding, the scope of funding 
termination as a sanction for noncompliance. Nevertheless, 
the bill does not specify In what respect a federal grant to 
one entity could be deemed to "support" discrimination committed 
by related entitles and consequently Implicate the vicarious 
terraihatldri requirement. 
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It has been stated that such a Broad cbrisfeructibh 
of the bill's hew lanftuage was never anticipated. If, however, 
Congress traly Intends, as some profess, to retain the "pinpoint" 
approach, the current langaap.e of the four statutes unambiguousiy 
requires the nore raodest fund termination remedy ^hd there 
would appear to be no Rood reason to alter this formulatlbhi 

the alternate enforcement capability through litigation, 
which is available both to the Gbverhraent and to private lltlgantis, 
is also expanded by H.R. 5490. Unlike the existing statufeeu 
where Che Federal gdvernraent ' s authority to proceed in court 
(and a private litigant's jurisdiction In court) Is no more 
extensive than its authority to proceed in fund terra Inat Ion 
proceedings ( North Haven Bo ard of Educ aidbbn v* Bell , supra ) 
H,R. 5i90 disregards this llraitatioh, providing broader judicial 
enforcenehc c?nabllltles than are available administratively . 
If a federal ageh«cy seeks to enforce through fund termination, 
it can, at most, under H.R. 5490, reach only those practices 
that are supported by federal funds. Yet, on referral of 
the sane matter to the Department of Justice for litigation 
(or if a private Litigant Is In court by way of private 
right of action), the bill contemplates that all the activities 
of a recipient, its subunits, subdivistbhs ^ instrumentalities 
and transferees, are reachable by the court even when 
there is no conceivable link between the vtblatidn and the 
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federally funded activity. Thus, the Department of Justice 
(and private litigants) can seek to enjoin activity that plainly 
would not be subject to fund cutoff by the funding agency. The 
proliferation of lawsuits that will undoubtedly cotae from passage 
of such legislation cannot be overstated, and should prompt some 
consideration by Congress whether so open-ended an invitation 
to private attdrneyf general to add measurably to our already 
overcrowded Federal court dockets will ultimately enhance or 
impede civil rights enforcement, as so expanded by H.R. 5490. 

3. Adtninistrattve eoncerhs . Nor can one overlook 
the serious administrative complexities that H.R. 5499 
presents to the Federal agencies. The testimony last week 
of Dr. George Roche, President of Hillsdale Gollege. captures 
the dimension of the problem with this apt description of 
the bill's effect (Roche Testimony, at p.4): 

Schools and colleges, fidspitals and cllntcs^^ 
agencies of state and local governmetit, large 
corporations and the corner grocery^ store^ 
all would be subjected to vague antl-dlscrl- 
mlnatlbh flsHing expeditions by federal^ ^ 
enforcement officials sjperatlng In acclimate 
of perpetual suspicion and often without 
clear jLurlsdlcttonal boundary even between^ 
one federal enforcetneht office and the next* 

Agency regulations and paperwork requirements imposed 
under the four existing civil rights statutes are currently 
onerous in many respects- H.R. 5490, which would give all 
funding agencies authority - indeed, the statutory responsibility 
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to rep.uiate all the programs, acttvtfcles, arid subunics of a 
recipient > will remove existing Bounaartas of ap,ericy jurlsHictldn 
to conduct compliance tevlews antd conplaint invest ip,atibns 
and impose regulatory requirements. The result^ particularly 
for universities and state and local gbverrimerits that typically 
receive funding from many agencies, would likely be multiple 
compliance reviews as well as mulciple reporting and btfeer 
regulatory requirements* nibmplainatlts could file with several 
agencies * resulting in duplication of effort arid inefficiency 
iri the operation of federal civil rights enforcements Further, 
because agencies would be statutorily responilble for the 
activities of its federally furided arid unfunded components, 
agency expertise in the operation of programs arid activities 
that they do fund would no longer promote the avoidarice of 
inappropriate requirements. 

there is rib procedure cdriteraplated by the bill for 
Interagency referrals that might serve to alleviate the concern 
over Inexpert or duplicative agency complalrit irivestigatldns. 
J?br is it clear ^ ev^n under some agency referral systems, hbw 
the furid termiriatidri provision would operate if the dis- 
criminatory activity ejtisted iri a nonfunded component, as 
investigated by a referral agericy^ «trid there developed a 
disagreement as to whether the federal funds "supported 
ridricdmpliarice." No attention appears to have been giveri rb 
this set bf complexities by the draftsmen of H.R. 5490^ 
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ci os lnR Remark s 

The foreftoinp, observations are intended only to hiRhlip,ht 
sone of the existing difficulties with the bill as drafted. 
If the aira nf gongress is to reshape Federal civil rights 
ehforcenent so as to assign to the Federal governinent pervasive 
oversight responsibility in the public and private sectors 
with respect to discrinination or, account of race, sex* age 
and handicap, such a legislative undertaking should be carefully 
considered, fully debated, and cautiously constructed. There 
is. at present, nowhere near the Federal involvement in State 
and local affairs that will be required under H.R. 5490. Nor 
can it honestly be maintained that legislation designed to 
overturn Grove by making Title IX coverage even If 

expanded to Include race, age and Handicap institution-wide 
warrants such Intrusive Federal actt\ftty. 

While Gbngress may well conclude that such legislation 
is in the Nation's best interesc, it should do so fully cognizant 
(1) that the additional costs of Federal enforcement under a bill 
as comprehensive as H.R. 5490 can be staggering; (2) that the 
current regulatory regime is inadequate to the task and will 
necessarily need to be revised and likely expanded; (3) that 
the paperwork requirements can only increase (and probably 
dramatically); (4) that with hew legislation so dramatically 
different from the existing statutes invariably comes considerable 
litigation, leaving the law unsettled for some years; and (5) that 
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whatever shape the Federal fuhdlhp, statutes might ultimately 
take^ this hody must, for canstltattonal purposes, defthe wtth 
prectsloh what conditions It Is Imposing on the p,rant of 
federal funds to states so that, as ''recipients/' states "can 
knowingly decide whether or not to accept those funds" as so 
conditioned^ Pennhurst State School v» Halderman , 451 y.Si 
1. 24 (1981)- 

tt Is therefore important to remove anbigultloSi to 
tailot H.R* 5490 to its stated purpose whether that be £6 
overturn Grove City or to expand dramatically the existing 
civil rights enforcement mechanism and to careful? ^raft 
the proposed bill with full attention to the complexities of 
the undertaking. 

The Department of Justice's review of the foreseeable 
effects of H^R. 5490 leads us to conclude that the sweeping 
scope of the langi\age proposed In the bill provides a mtich 
broader application than simple reversal of the Grove City 
decision broader, indeed, than extending institution-wide 
coverage under Title IX to race, age and handicap discrimitnat ion 
as well. We are concerned that the unsettling ambiguities 
in the hill that I have discussed have not been fully considered 
by these Comnlttees or adequately addressed in Introductory 
statements of the blll*s sponsors i The i3erhaps unintended 
ramifications of the bill are certain, at best, to create 
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confuston in recipients, agencies, arid courts. At worst, 
rhc«v inay include uhwarrant*?d interference with important state 
proro>»ativi?R ^md even lead to adverse judicial decisions as 
to their enforceability i 

The Departnient of Justice stands ready to assist the 
Judiciary and Education and Ubor Committees in f<irtnulating a 
bill more closely aligned with Congress* stated 
objective. If the purpose Is simply to overturn the Grove_ 
Ciry ••proRrammatic" Interpretation of Title IX, we would 
suggest that a hill more closely tailored to achieving that 
result Is H.R. SHIl, introduced by Congresswbraan Schneider and 
cosponsored by some 141 riembers of the House. If a broader 
puepdse Is Involved, such as Insuring that title IX' s 
Instltutibn-wlde coverage protects as well against race, age 
and handicap discrimination, we are prepared to work with 
congress to accomplish the desired end In precise, clear terms 
that leave no room for speculation as to the real thrust of 
the legislative effort. 

thmk you. I will be happy to answer any questions. 
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